NATI VE BEGOBYSTEVG GAOUNA L

| BLA 94- 311 Deci ded June 25, 1997

Appeal froma Decision of the Dstrict Manager, Wrland O strict,
Woning, Bureau of Land Managenent, approving an Aninal Danage Gontr ol
P an for the Wrland Dstrict. EAW-015- EAA-047.

Afirned.

1.

Aninal Danage Gontrol --Federal Land Policy and
Managenent Act of 1976: General |y

The BLM's exercise of discretion in striking a bal ance
between protection of wldlife and predation of
donestic wldlife under section 1701 of FLPVA

43 USC § 1701(a)(8), (12) (1994), wll be upheld
absent justification for nodification or reversal shown
by a preponderance of the evidence when the decision is
in accord wth applicable statutes and regul ati ons and
is based on a reasoned anal ysis of all relevant factors
and nade wth due regard for the public interest.

Aninal Danage Gontrol --Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: FHnding of No Sgnificant |npact

A BLM deci si on approvi ng an ADC program based on an EA
wll be affirned on an appeal when the record

establ i shes a careful review of environnental problens
has been nade and rel evant areas of environnent al
concern have been identified and the final
determnation that no significant inpact wll occur is
reasonabl e in light of the environnental analysis.
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3. Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969: H nding
of No Sgnificant |npact

Arule of reason applies to both the range of
alternatives required to be considered as well as the
adequacy of analysis in an EA Wen an alternative has
been anal yzed in an HS to which an EAis tiered, there
is no requirenent that BLMreconsider the alternative.
The EA nust discuss all reasonabl e alternati ves and no
obvious alternatives nay be ignored. Wien the range of
alternatives considered by BLMin an EA was suffi ci ent
to permt a reasoned choi ce and BLMs rej ection of
alternatives was premsed on concl usi ons havi ng
scientific support in the record, BLMs decision w |
not be di sturbed absent proof of error by a

preponder ance of the evi dence.

4. Aninal Danage Gontrol --Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: FH nding of No Sgnificant |npact

A BLM deci si on approvi ng an ADC programis properly
affirnmed on appeal where the contentions as to the

i nadequacy of an EA are refuted by the record on
appeal , and the appel | ant has not established that
BLMs decision is premised on a clear error of |aw or
a denonstrabl e error of fact, or that the anal ysis
failed to consider a substantial environnental
guestion of naterial significance to the proposed
action.

APPEARANCES [Donald J. Duerr, Larame, Womng, for Appellant; Lowel | L.
Madsen, Esqg., Assistant Regional Solicitor, US Departnent of the
Interior, Denver, (olorado, for the Bureau of Land Managenent; Constance E
Brooks, Esg., and ODane G duxton-Krener, Esqg., Denver, ol orado, for

I ntervenor Woning VWol Gowers Association; Joseph B. Myer, Esq.,
Attorney General, Mary B. Quthrie, Esg., Deputy Attorney General, and
Kristi T. Sansonetti, Esq., Cheyenne, Woning, for amicus curiae Sate

of Wom ng.

(PN ON BY ADM N STRATI VE JUDGE | RWN

Nati ve Ecosystens Gouncil (NEQ has appeal ed the January 21, 1994,
Deci sion Record and Fnding of No Sgnificant Inpact (DR FONS) issued
by the Worland D strict Manager, Womng, Bureau of Land Managenent (BLN,
approving the Worland D strict's Aninal Damage Gontrol Program (ADC
Program) for cal endar year 1994.

The ADC Programrevi ewed in Environnental Assessnent (EA) EA W-015-
EA4- 047 and approved in the Wrland D strict Manager's DR FONS represents
a plan proposed jointly by BLMand the US Departnent of Agricul ture,
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Aninal and Pant Health Inspection Service - Aninal Danmage Gontrol (APH S
ADOQ to control skunk popul ations and to all eviate ongoi ng predation of
donestic |livestock by coyote and red fox by both | ethal and nonl et hal neans
in designated "planned control” and "restricted control " areas on public

| ands managed by BLMw thin the Worland O strict. 1/ Qntrol neasures
under the programare directed as nuch as possibl e at individual offendi ng
aninals or groups of aninals. (DRFONS at 1.) The ADC Program as

nodi fied by a set of mtigating neasures designed to protect hunan safety
and t hreat ened, endangered, nontarget and special status species and their
habitats, (EA at 21-22), represented the "proposed action" of the two
agencies reviewed in the EA The EA described the proposed action as well
as two alternatives ("no action - continued energency control™ and "no
lethal control") and discussed the environnental consequences associ at ed
w th each.

Wth its Notice of Appeal, NEC sought a stay of "all |ethal predator
control activities" authorized by BLMs Decision. nh February 25, 1994,
we placed BLMs Decision in full force and effect pending action on NEC s
Petition for Say. See 43 CF R 8§ 4.21(a)(1). V¢ denied NEC s Petition
and granted Womng Wol Gowers Association's (W@EA s) notion to
intervene on April 4, 1994. O Gctober 13, 1994, the Sate of Wom ng
(Womng) noved to appear amicus curiae and filed a brief in support of
that notion. Womng s notion is hereby granted.

n appeal, NEC asserts that the ADC Programvi ol ates the Federal
Land Policy and Managenent Act of 1976 (FLPMR), 43 US C § 1701(a)(7)
and (8) (1994), in dimnishing rather than protecting ecol ogi cal val ues
and in failing to prescribe harnoni ous nanagenent of wldlife and grazing
resources as required under nultiple-use principles. (Satenent of
Reasons (SR at 2-5.) Appellant argues that under the National
Environnental Policy Act (NEPA), as anended, 42 US C 8§ 4332(2)(Q (1994),
and the inpl enenting Gouncil on Environnental Quality (CEQ regul ations, 40
CF R Part 1500, BLMhas inproperly tiered its EAto a 1979 envi ronnent al
inpact statement (HS and has failed to (1) adequately describe the
af fected environnent; (2) denonstrate the insignificance of inpacts
associated wth the ADC Program and (3) consider all reasonabl e
alternatives. (SRat 5-13.) Hnaly, NECargues that BLMfailed to
conply wth the Special Satus Speci es Managenent provi sions of the BLM
Manual 8§ 6840. (SR at 13-18.)

The NEC argues that "all wldife has ecological value " (SRat 2),
and that in approving the proposed action, which would result in the
taki ng of 500-700 coyotes, 100-150 red fox, and sone nontarget species, (EA
at 48), BLMhas violated 43 US C § 1701(a)(8) (1994) in whi ch Gongress
declared its policy that the public |ands be nanaged "in a nanner t hat

1/ Except where need i s demonstrated on an individual case-by-case basi s,
no control is authorized in areas designated "No A anned Gontrol ."
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Wil protect * * * ecological * * * values.”" "Killingwldife to benefit
| i vestock operators cannot be consi der ed an ' harnoni ous' way to jointly
nanage the wldlife and range resources,” as required by the Qongressi onal
pol i cy of managing on the basis of multlple use set forthin 43 USC

§ 1701(a)(7) (1994), NEC argues. (SRat 4-5.) See 43 USC 8§ 1702(c)
(1994).

[1] Ve disagree. Qongress al so declared as policy that the public
| ands be nmanaged "in a manner whi ch recogni zes the Nation's need for
donestic sources of mnerals, food, timnber, and fiber fromthe public
lands,” 43 US C 8§ 1701(a)(12) (1994), and in a manner "that wll provide
food and habitat for fish and wildlife and donestic aninals,” 43 USC
§ 1701(a)(8) (1994). Thus, no nandate exi sts for BLMto subordi nate
livestock towldife. Nor is such a nandate found in NBPA See Gape My
Geene, Inc. v. Wrren, 698 F.2d 179, 188 (3rd dr. 1983); Galvert diffs
Gordinating Comrmttee v. Alomic Energy Gommssion, 449 F 2d 1109, 1112
(DC dr. 1971) (NEPA effects a reordering of priorities so that
environnental costs wll assune their proper place al ong wth other
consi derati ons).

Inherent in multiple-use concepts is the proper bal anci ng of econom c
and ecol ogi cal values. Fiends of the Bow 139 IBLA 141, 143-44 (1997).
In approving this ADC Program BLMstruck such a bal ance. It al so chose a
programthat protects ecol ogi cal values. The Vérland District ADC Program
is tailored to address predati on by coyote and red fox at certain tines of
the year, such as during | anbi ng season in areas wth a history of
livestock loss, and to focus on problemaninals or | ocal popul ations of
predators. (EA at 42-43.) "Eadication of any |ocal population is not the
goal of APHS ADCin the Wrland Dstrict.”" (EAat 43.) The proposed
action selected by BLMwoul d likely result in killing fewer predators and
nontarget aninal s than woul d occur if bounty hunting occurred i n response
to selecting the alternative of no lethal control. (EA at 44.)

The BLM's exercise of discretion in striking such a bal ance wll be
uphel d absent justification for nodification or reversal shown by a
preponder ance of the evidence, where the decision is in accord wth
appl i cabl e statutes and regul ations and i s based on a reasoned anal ysi s of
all relevant factors and nade with due regard for the public interest.
National G gani zation For Rver Sports, 137 I BLA 396, 401 (1997); Gonmittee
for 1daho's Hgh Desert, 137 IBLA 92, 99 (1996); John M Sout, 133 TBLA
321, 328 (1995); Edward R Wodsi de, 125 IBLA 317, 325 (1993). Neither
concl usory allegations of error nor differences of opinion standi ng al one
establish error. Bl Anstrong, 131 I BLA 349, 350 (1994); QG acier-Two
Medi cine Alliance, 88 I BLA 133, 144 (1985).

The NEC s renai ning argunents are founded on section 102(2) (Q of
NEPA  The NEPAis essentially a procedural statute whose purpose is to
insure that the agency nmakes a fully-inforned and wel | - consi dered deci si on.
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Vernont Yankee Nucl ear Power Gorp. v. NRDC 435 U S 519, 558 (1978). In
Serra Qub, Toliyabe Chapter, 131 IBLA 342, 344 (1994), the Board obser ved:

NEPA is an action-forcing statute that requires agencies to take
a hard I ook at the environnental consequences of a proposed
action and provides for broad di ssemnation of rel evant
environnental infornation. Robertson v. Methow Valley dtizens
Qounci |, 490 US 332, 350 (1989). If the adverse environnental
effects of the proposed action are adequately identified and

eval uated, the agency is not constrai ned by NEPA from deci di ng
that other val ues outwei gh environnental costs. NEPAis intended
to assure inforned agency action. |t does not assure w se agency
action. 1d. at 350-51.

[2] The BLMprepares an EA to determne whether an HS nust be
prepared. 40 CF.R 8 1501.4(b) and (c). If, on the basis of its EA
an agency nakes a FONS upon the quality of the hunan environnent, no B S
is necessary. Serra dub, Toiyabe Chapter, 131 IBLA at 345; Lhion Ol .
of Gdlifornia, 102 IBLA 187, 189 (1988). A decision to forgo an HS 1i.e.,
toissue a FONI, wll be affirnmed on appeal if it is based on a
consideration of all relevant factors and i s supported by the record,
i ncludi ng an EA whi ch establishes that a careful review of environnental
probl ens has been nade, all rel evant areas of environnental concern have
been identified, and the final determnation is reasonable in light of the
environnental analysis. A party challenging a FONS findi ng nust show t hat
the determnation was premsed on a clear error of law a denonstrabl e
error of fact, or that the analysis failed to consider a substanti al
environnental question of nmaterial significance to the action for which the
anal ysis was prepared. Gommttee for Idaho's Hgh Desert, 137 IBLA 92, 98
(1996); The Seanboaters, 131 IBLA 223, 228 (1994), aff'd, dv. No. 95
6251-HO (D Oeg. Aug. 16. 1996); S erra AQub, Toiyabe Chapter, 131 IBLA
at 345, Powder Hver Basin Resource Qouncil, 124 IBLA 83, 91 (1992). For
the reasons detail ed bel ow we conclude NEC has not successfully carried
its burden.

The NEC s argunent that "BLMcannot tier toan BSit did not
prepare or previously adopt,” (SORat 5), nust be rejected. Tiering to the
"Mammal i an Predat or Danmage for Livestock Production in the Véstern Uhited
Sates” FHnal Environmental Inpact Satenent prepared in 1979 by the U S
Departnent of Interior, US Hsh and Wildlife Service (P9 (1979 BHS),
was approved by the Secretary of the Interior in Southern Uah WI der ness
Aliance, SEC 92-UT101 (1993) and Gonmittee for Idaho' s Hgh Desert, SEC
92-1D 101 (1993). The BLMnay properly tier to the 1979 HS Fiends of
the Bow 139 IBLA at 145.

In contending that the EA failed to adequatel y di scl ose the affected
envi ronnent, NEC asserts BLMfailed to disclose the distribution, status,
or trend of special status species (discussed below, or the nature of
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the coyote and fox popul ati ons that woul d be the nost affected by the ADC
Program (SRat 9.) The NECcriticizes the EA because while it states
that "[t]here are 19 recogni zed subspeci es of coyote (EAat 32)," it is
silent as to which of these species occurs wthin the VWrland Dstrict and
whet her sone of the coyote subspecies are rare and deserve speci al
attention rather than eradication. Id.

In response, BLMnotes NEC "fail[ed] to quote the qualifying sentence
[inthe EAl: 'However, the integrity and taxonomc utility of these
subspeci es desi gnations are questionabl e (Bekoff, 1982).'" (Answer at 10.)

Wldife biologist Guiy Gnnolly explains that "for a coyote subspecies to
be valid taxonomcal ly, its nenbers nust be norphol ogi cal | y di stingui shabl e
fromthe nenbers of other subspecies." 2/ (Affidavit at 3.) He states
that "a taxonomst of today probably woul d not consider all of these
subspecies to be valid." 1d. at 4 There is a "probabl e | ack of
nor phol ogi cal di stinguishability" due to "the great anount of individual
variation in color, size, and cranial characteristics of coyotes.”" 1d. and
Hartley H T. Jackson, dassification of the Races of the Qoyote, 1951,
Attachment 2 to Gonnol |y Affidavit at 229. (onnol Iy observes that
"[Within the range of one subspecies, individual coyotes wll be found
that are typical of other subspecies." 1d. and Attachment 2, at 230.

Based on a conparison of range naps prepared by Jackson and by Hall,
(Afidavit, Attachnent 1), wth the area of the Vorland D strict (Park,

B ghorn, Vdshakie, and Hot Sorings counties), only two subspeci es of
coyotes are found in Womng, the P ains Ghyote and Muntai n Goyote, and
the Worland Dstrict lies alnost entirely wthin the range of Muntai n
Qoyote. (Affidavit at 4.) nnolly states that the Muntain Qoyote is one
of the nost wdely distributed subspeci es throughout the Geat Basin region
of the western Lhited Sates and north into British ol unbia and A berta.
According to Jackson, it is the best known in the wld of any of the races,
is in nany regions "by no neans scarce and at tines actual |y common,” and
shows "clear intergradation wth all races adjoining it distributionally,
and often borderline specinens are difficult to determne over a
considerabl e range.” (Attachnent 2, at 282.) Gonnolly interprets this
|ast cooment to nean only a taxonomc expert would be able to identify the
correct subspecies to which a particul ar coyote bel onged, and even then it
woul d be a natter of opinion. There is no indication that either
subspeci es of coyote occurring in Womng is scarce or rare, Gnnolly
states, and because this was not an issue the EA properly did not di scuss
it. (Afidavit at 5.)

To NECs claimthat the EAfails to identify areas of high historical
depredation | oss BLMresponds that Map 6, (EA at 26), shows where "Ber-
gency ontrol " was enpl oyed in 1993 in response to confirned depredation

2/ Quy Gnnolly is a Certified Widlife B ologist, US Departnent of
Agriculture, APHS ADC Denver Widlife CGenter. S nce 1975, his work has
concer ned bi ol ogy and managenent of wldlife danage and particularly the
devel opnent of nethods to control coyote depredation on |ivestock. (W@GA
Answer, Ex. 60 (Affidavit), BEx. 61 (QurricuumMta).)
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| osses and Map 2, (EA at 19), identifying areas of proposed "H anned
Gntrol " confirns that areas designated "H anned Gontrol” had a history of
| oss the previous year. V¢ agree.

The NEC s contention that the EA failed to discl ose existing predat or-
prey relationships is not supported in the record. The EA addresses
the predator-prey rel ationshi p between coyote and sheep, (EA at 4-5), the
coyote's prey diet, id. at 32, the relationshi p between cyclical r abbi t
and hare popul ati ons and predatl on of sheep, id. at 37, and the prairie dog
as prey for predators, including the endangered B ack- f oot ed Ferret, id.
at 37. Qher environnental assessments that are i ncor porat ed by ref erence
in the EA on page 4 al so discuss predator-prey rel ati onshi ps, BLM observes.
(Answer at 10.)

The NEC asserts the EAfails to denonstrate the insignificance of
the ADC Programinpact on the Vérl and Qoyote popul ati on. The NEC quot es
the statement in the EA on page 35 that the "estinated absol ute coyote
popul ation in the VWorland Dstrict [is] 2,500 to 39,000 ani nal s," and
argues that "BLMadmts the Vérland D strict (oyote popul ati on coul d, at
tines, be as lowas 2,500 individuals.” (S(Rat 10.) Enploying this | ow
figure of 2,500 coyotes, NEC adds the nunber of coyotes cited in the EA
as lost due to hunan-caused nortality (1,350 based on 650 from sport
hunting and trappi ng and 700 due to APH S ADC activities in 1992) and as
| ost due to natural causes of nortality rangi ng from36-45 percent, and
concl udes that the total annual nortality coul d be between 90 and 99
percent. The NEC argues t hat "thi s significant inpact could occur as a
result of the proposed ADC plan.” 1d. The NEC notes that BLMreached a
different concl usion by averagi ng the high and | ow popul ation estinates and
nai ntains that averaging lacks the scientific integrity reqw red by 40
CF R 8§ 1502.22(b)(4) (1994). The NEC urges averaging "i gnor[es]
potential |y catastrophic inpacts (e.g., extirpation) even if the
probability of occurrence is | ow and observes that the "EA does not
denonstrate that thereis a'low probability of the coyote popul ation
bei ng only 2,500 individuals; rather the EA indicates the Qoyote popul ation
cycl es between 2,500 and 39,000 individuals. EAat 35" 1d.

The BLMresponds that 2,500 is a theoretical mninumthat is very
unlikely to occur. Even if it did occur, correspondingly fewer coyotes
woul d be taken due to hunting and ADC activities. In any event, popul ation
trends wll be nonitored and ADC activities would be curtailed if there
were a severe unexplained drop in the trend. (Answer at 12-13.)

Gonnol |y suggest s t hat

NEC s argunent, in part, may stemfrommsinterpretation of BLMs
statenent that the estinated coyote popul ation in the Vorland
Dstrict is 2,500 to 39,000 aninals [EA at 35]. NEC misstates
this phrase as " * * * the EAindicates that the Qoyote

popul ati on cycl es between 2,500 and 39, 000 i ndi vi dual s [ NEC

S at enent
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of Reasons at 10]. The BLMs presentation clearly intends the

2 nunbers as naxi numand nini numestinates correspondi ng to

naxi numand m ni num coyote densities reported in scientific
literature. In addition, BLMclearly sel ected the n dpoi nt

bet ween t hese extrenes, approxi nately 20,000 coyotes, as the best
or nost defensible popul ation estinate [EA at 35].

Qoyot e nunibers w thin any popul ati on are changi ng constantly.

Nat ural coyote popul ations have births at only one season
(spring), while deaths occur the year round. Thus, coyote
nunbers on the VWrl and BLMdi strict woul d be expected to vary

in an annual cycle wth nunbers |owest just before spring and

hi ghest after the pups have been born. B ologists typically
express nortality rates as fractions of the nmaxi numannual

popul ati on. The Vorl and EA anal yzes nan-caused nortality as
fractions of the estinated popul ati on of 20,000 coyotes [ EA

at 42]. Therefore, it can be assuned that the estinated 20, 000
coyotes represents the naxi num popul ation on the Vorl and
district. Population dynamcs nodeling indicates that the

m ni num coyot e popul ation equal s roughly hal f of the naxi num
popul ati on [ Gonnol |y & Longhurst 1975, The Bfects of Gontrol on
Qoyote Popul ations ; see Attachnent 5, at 18]. Thus, the Vérland
coyot e popul ation woul d fluctuate annual |y between a post-birth
high of 20,000 to a pre-birth | ow of approxi nately 10, 000
coyotes. These nunibers on an area of approxi natel y 8,000 square
mles [derived fromval ues presented in the EA at 35] woul d
correspond to coyote densities varying seasonal |y between 1.25
and 2.5 coyotes per square mle. These are very reasonabl e
estinates conpared to published density estinates for other
regions of North Anerica (UsSD 1978).

(Gonnol ly Affidavit at 5-6.)
Gonnol | y adds t hat

[ Most coyote biologists believe coyotes experience ' conpensat ory
nortality,’” that is, a population subject to unusually high
nortality fromone cause wll have correspondi ngly | ower | osses
fromother natural causes. |In particular, high harvest or
control renovals wll result in reduced natural death rates,
conpared to the level of natural nortality expected in

popul ati ons wth no control (no-hurman caused nortality).

(Afidavit at 7.) @nnolly, who hel ped devel op the Gonnol | y- Longhur st
Mbdel and is the principal author of the publication describing this
popul ati on dynamcs nodel referenced in the EA on page 54, states:

The Gonnol | y-Longhurst nodel , for instance, estinates annual,

natural nortality rates of 40%of adults and 61%of pups in
an uncontrol | ed popul ation. [Atachnent 5 at 18]. These rates
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decrease wth increasing percentages of coyotes killed annual | y.
Thus, NEC s inplication that harvest nortality is sinply
additive to natural losses [NECs Satenent of Reasons at 10] is
at variance wth commonl y accepted notions of coyote popul ation
dynam cs.

1d.
BEven assuming that total nortality is less than 75 percent of the
popul ati on, NEC argues that genetic diversity wll be reduced:

If an exploited popul ation [i.e., one subject to | ethal predator
control] is stable, its offspring are deriving, on average, from
hal f as many adults as the of fspring froman unexpl oi ted

popul ati on. Therefore, lethal predator control contributes to a
reduction in genetic diversity in the Qoyote popul ation. For
exanpl e, one litter of 10 Qoyote pups w il have | ess genetic
diversity than 2 litters each containing 5 pups. Such
reductions are irreversible and irreparabl e.

A BS NECurges, is the proper docunent for disclosing these inpacts,
citing 42 USC 84332(2)(Q(v) (1994). (SRat 11.)

The BLMstates that the ADC Program"contenpl ates the renoval of up to
700 animal s out of an estinated popul ation of 20,000. NEC utterly fails to
denonstrate how a breedi ng popul ation of 19,300 ani nal s woul d have
significantly less 'genetic diversity' than one of 20,000." (Answer
at 14.)

Gonnol |y al so disputes NEC s argunent, stating that he is unaware of
any study denonstrating a | oss of genetic diversity in a coyote popul ation,
either as aresult of predator control or due to hurman infl uence.
(Afidavit at 7.) @nnolly notes that it is

general |y accepted that genetic diversity is |owest in snall

i nbreedi ng popul ations; in the coyote world, inbreeding woul d
be greatest in unharvested popul ations where nortal ity and
popul ati on turnover are relatively low Qoyote harvest woul d
tend to increase, not reduce, genetic diversity because nany
of the aninal s renoved froma coyote popul ation tend to be
repl aced by inmgrants fromadj acent areas.

(Affidavit at 8.) Responding to NEC s contention set forth above, Gonnol |y
st at es:

No citation or scientific basis is given to support these
statenents. Here, NECis clearly in error. | know of no basis
in personal communi cations wth predator experts or in published
scientific literature to suggest that exploitation of coyote
popul ati ons reduces the nunber of reproduci ng coyotes by hal f.
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n the contrary, nodeling studies showthat the nunber of
reproduci ng coyotes renai ns renarkabl [y] constant at all |evels
of exploitation short of extermnation. This is illustrated by
the Gonnol | y-Longhurst nodel [Attachnent 5, at 18]. Inthis
nodel , the unexpl oi ted popul ation (O coyotes killed) had 100
coyotes at breeding tine; 23 of these coyotes were fenal es that
produced litters. The nunber of fenales wth litters changed to
22 at annual harvest or exploitation rates of 10%and 20% There
were 21 females wth litters at annual harvest rates of 30%

40% and 50% and 20 fenales wth litters at 60%annual harvest.

Gonnol |y thus finds no basis on which to hypot hesi ze a reduction in genetic
diversity owng to the contenpl ated ADC Program onnol | y suggest s t hat
genetic diversity nay actual |y increase as a result of the ADC Program 3/

The NEC argues that BLMs EA does not indicate why the ADC Program
woul d cause | ess inpact than bounty hunting or contests. (SCRat 10-11.)
The NECis mistaken. See EA at 25, 27, 38-39, 40, 43-47, 48-51.

The NEC nai ntains that BLMdid not adequatel y discl ose inpacts to the
foll ow ng special status species "that are known to occur (or are likely
to occur) inthe Wrland Dstrict”: the Ferrugi nous Hawk, Northern Gshavk,
Alen's Thirteen-Lined Gound Squirrel, North Anerican Lynx, North Anerican
Vol verine, Rver Qter, and the SN ft Fox. S nce these species are
inherently vul nerable, the EAis deficient in not taking a hard | ook at how
the ADC Programnay affect them NEC argues. (SR at 11-12.) In addition,
NEC contends that in Chapter 6840 of the BLM Manual , BLM " promul gat ed
regul ations 'to ensure that actions authorized on BLMadm ni stered | ands do
not contribute to the need to list any * * * Special Satus Speci es under
the provisions of the ESA [Endangered Species Act].'" (SRat 13.) See
BLM

3/ Gnnol Iy suggests that the Gonnol | y-Longhurst Mbdel reveal s

"that exploitation has several effects on popul ation dynamcs. As
exploitation (killing) percentages increase, average coyote ages decrease,
m ni num (breedi ng) popul ation si ze decreases slightly, naxi num (breedi ng +
pups born) popul ati on size increases slightly, and total nortality rates
increase [Attachnent 5 at 18]. (ne result of these and ot her changes
is that the coyote popul ation turns over at younger and younger ages as
expl oitation increases. |ncreasing turnover neans that nore coyotes enter
and | eave the popul ation annual |y. Every coyote birth represents an
opportunity for the popul ation to express new genetic naterial. In
addition, heavy exploitation is likely to confer a survival advantage on
those individual coyotes that are best able to evade man's capture
techni ques. Therefore, exploitation coul d cause genetic sel ection for
wariness, intelligence, or other traits that enhance coyotes' ability to
survive in 20th century, real -world environnents.” (Affidavit at 9.)
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Manual § 6840.02. The NEC argues that the Manual required BLMto "[d]eter-
mne the distribution, abundance, reasons for current status, and habitat
needs for candi date species occurring on | ands adm ni stered by BLM and

eval uat e the significance of lands admnistered by BLMor actions in

nai ntai ni ng those species.” BLMMnual § 6840. 06(c).

The stated purpose of BLM Manual § 6840 "is to provide policy and
gui dance for the conservation of Special Satus Species of plants and
aninal s, and the habitats on whi ch they depend.” The BLMMnual is not a
regul ati on, does not have the force and effect of law and is not binding
on this Board. Qegon Natural Resources Gouncil v. BLM 129 | BLA 2609,
277 (1994); New Mexico Wlderness Goalition, 129 I BLA 158, 162 (1994);
Panela S Qrocker Davis, 94 IBLA 328, 332 (1986). ourts have recogni zed
that it is up to the agencies thensel ves to enforce conpliance with their
internal procedures, and no cause of action for breach of those procedures
exists. Schweiker v. Hansen, 450 U S 785, 789, rehearing denied, 451 US
1032 (1981); US v. CGaceres, 440 US 741, 755-56 (1979).

Wii | e none of the substantive requirenents of the ESA apply to
candi date or special status species, the Secretary has declared the
Departnent’ s policy wth respect to such species in the EA The EA on
page 30 states: "Even though candi date species are not covered under the
special protection neasures of the ESA BLMpolicy states that the habitat
for candi date species wll be managed in such a way that the species does
not becone threatened or endangered."

This Board has uphel d decisions inplenenting this policy. See
Eoward R V@odsi de, supra, 125 IBLA at 324. To establish error in BLMs
i npl enentation of this policy, a party nust showthat the EAfailed to
di scl ose inpacts on a special status species that woul d cause it to becone
threatened or endangered. A necessary predicate to such a showng is a
show ng that at the tine BLMissued its Decision (1) the species in
guestion was a candi date species; and (2) the species occurred wthin areas
of "M anned Gontrol™ or "Restricted Gontrol," i.e., areas designated for
ani nal damage control activity wthin the Wrland O strict.

The Northern Goshawk, the North American Lynx, and the Ferrugi nous
Hawk fail to satisfy the first criteria. A the tine of BLMs Deci sion,
the Northern Goshavwk and Ferrugi nous Hawk were not |isted by R/ as
candi date species. The original petition for the Northern Goshawk di d not
extend to Wonming and was otherw se rejected for |ack of sufficient
information in 1992. See 57 Fed. Reg. 28474 (June 25, 1992). Oh Novenber
15, 1994, subsequent to BLMs Decision in this case, the Northern Gshank
was listed as a category 2 candidate species. 54 Fed. Reg. 58982, 58990
(Nov. 15, 1994). n August 19, 1992, the P& rejected the petition to
list the Ferrugi nous Hawk as a category 2 candi date species finding, inter
alia, that the species was coomon and w despread in Womng. See 57 Fed.
Reg. 37507, 37512 (Aug. 19, 1994). The PWb reversed its position on
the Ferrugi nous Hawk, after the Decision challenged in this case, on
Novenber 15, 1994. See 59 Fed. Reg. 58982, 58990 (Nov. 15, 1994). The EA
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nentions the Ferrugi nous Hawk and the Northern Goshawk al ong with ot her
raptors in the EA on page 36. A though NEC successful |y established that
the North Anmerican Lynx, a category 2 candi date species, occurs wthin
areas of "M anned Qontrol" 4/ Womng was not |isted as being wthin the
range of the North Anerican Lynx, until Novenber 15, 1994. See 59 Fed.
Reg. 58982, 58985 (Nov. 15, 1994). (onsequently, no error is established
in BLMs Deci sion.

As to the remaining species identified by NEC NEC has failed to
satisfy the second criteria, i.e., denonstrate that the species occurred
wthin "R anned Gontrol " or "Restricted Gontrol " areas desi gnated for
ani nal damage control activity wthin the Worland Ostrict. The assertion
that the North Anerican VWl verine has been sighted in the northeastern part
of Woning, absent proof that the species was sighted on | ands desi gnat ed
for aninal damage control activities wthin the Worland D strict, is
insufficient. Smlarly, the contention that "it is possible" that the
Swft Fox "occurs on the Worland Oistrict,” (SCRat 17), the contention
that the Rver Qter occurs in "drai nages running out of Yell owstone
National Park and into the Worland D strict,” and the assertion that
Alen's Thirteen-Lined Gound Squirrel, which is a category 2 candi date
species in Wonming, see 56 Fed. Reg. 58809 (Nov. 21, 1991), "occurs only in
the B g Horn Basin of Wonming," do not establish that these species occur
wthin areas of "F anned Gontrol " or "Restricted Gontrol " designated for
ani nal damage control activity wthin the Wrland O strict.

V¢ concl ude that BLM gave adequat e consideration to the inpacts of the
ADC Programon speci al status species in the EA and did not contravene the
BLM Manual provi sions regardi ng these speci es.

The NEC clains that the EAfailed to consider all reasonabl e
alternatives, including the "no lethal control alternative,” an alternative
requi ring exhaustion of all nonlethal control neasures before enpl oyi ng
lethal control and an alternative of restricting or elimnating grazing
in areas of high predation.

The NEC contends that rather than giving the no-1ethal -control
alternative objective consideration as a possi bl e course of action, BLM
included the no-lethal -control alternative "to provide a baseline for
conparison of inpacts of the other alternatives.”" (EAat 27.) The NeC
does not agree that either of the reasons cited by BLMfor not giving
detail ed consideration to this alternative, i.e., because the alternative
was considered in the 1979 HS to which the EA was tiered or because the
sel ection of the alternative woul d not be consistent wth the objective of
allowng APHS to carry out its duties nandated under the ADC Act of 1931,
(EAat 27), is conpelling. (SORat 12.) The NECinsists that BLM nust
determne the best nethods for controlling depredations and i npl enent
those. The NEC avers that "non | ethal control nethods can reduce al l
depredation | osses.” Gonparing the no-lethal -control alternative to |ethal
control, NEC notes that even wth |lethal control nethods, BLMexpects sheep
| osses to range

4/ See naps attached to NEC s SCR and BLM's Answer at 20.
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4-8 percent or higher, citing the 1979 HS on page 87. In support of its
claimthat nonlethal controls can solve all predator problens, NEC poi nts
to several anecdotal articles reporting success using burros and guard
dogs.

The BLMrelates that the no-lethal -control alternative is essentially
Aternative 1, the "No Federal Aninal Gontrol Programi addressed in the
1979 BHS Even though tiering woul d have satisfied the requirenents of
NEPA and FLPMA BLMurges this alternative was given full treatnent in the
EA The BLMexplains that this alterative was rejected because it was not
i npact -free and was thought to have potentially severe unpredictabl e
consequences, none of which BLMcoul d control. (EA at 49.) The BLM
enphasi zes that the likelihood that it could inpl enent a no-1lethal -control
programis low given the "denonstrated wllingness of |ocal county
predatory aninal boards (PAB s) to shift resources anay fromAPH S ADCin
response to even noderate BLMrestrictions (EA at 25, 44, 49)." (Answer
at 15.) The BLMsurmises that it is unlikely that any county fundi ng woul d
be contributed to APHS ADCif APH S ADC were prohi bited fromconducting
lethal control on public lands. The BLMurges that due to the | and
owlership pattern in the Wrland Ostrict, lethal control on private | ands
alone is ineffective, a fact well known to PABs. S nce 40 percent of
APH S ADC fundi ng cones fromPAB s, the elimnation of PAB funding, BLM
reasons, woul d be "tantanount to elimnation of the program” I|d. at 16.

Mai ntaining that the alternative of requiring exhaustion of all
nonl ethal control neasures before enpl oying | ethal control was consi dered
as a sub-alternative to Aternative 2 discussed in the EA see EA at 25,
the BLMstates that this alternative was rejected because nonl et hal
control s have proven to be effective for only short periods of tine and
then only when integrated wth lethal controls. D sputing the notion that
this alternative is inpact-free, BLMcharges that this alternative woul d
require individual |ivestock operators to suffer economc |oss before
| ethal predator control could be inplenented, is paperwork-intensive for
i nvol ved state and Federal agencies, and provi des no denonstrated
environnental benefit. See EA at 16-17, 18, 48, 49-51; BLMAnswer at 16.

The BLMdi sputes NEC s claimthat noving |ivestock to anot her
allotnment wll solve predation problens or that this alternative is
feasible. The notion that coyotes are territorial in the sense that they
wll not |eave their hone range to find food when food becones scarce is
refuted by scientific evidence, BLMargues. Research shows that while
coyotes often organize in famly groups and occupy defined territories,
they wll aggressively expand their range to foll owa prey base. The young
wll leave their group and adults wll mgrate up to 250 mles. See
Dol ni ck, Medford, and Schied, B bliography on the Control and Mgration of
Qoyotes and Rel ated Canids, wth Sel ected References on Ani nal Physi ol ogy,
Behavi or, Gontrol Minagenent and Reproduction, 1976; Answer at 17-18.

The NEC s argunent that BLMshoul d sinply require |ivestock operators
to nove to another allotnent, BLMurges, fails to conprehend that ranchers
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cannot unilateral |y change pastures to avoi d predator probl ens because
grazing, stocking levels, and season of use on public |ands wthin the
district are based on land use plans to which this EAis tiered. (EA

at 27.) Gazing permts issued to permttees, BLMnotes, are |and
specific. Permts authorize the grazing of a specific nunber of ani nal
unit nonths on certain land at certain tinmes of the year and prohibit the
grazier fromtrespassing on lands allocated to others. The BLMstates that
NEC has not advanced any reason why grazing patterns established in | and
use plans should be nodified to accoormodate NEC s belief as to howto best
bal ance the uses of public land. (Answer at 18.)

[3] The NEPArequires that an B S consider "alternatives to the
proposed action.” 42 US C 8 4332(2)(Q(iii) (1994). The (EQregul ations
provide that Federal agencies shall, to the fullest extent possibl e,

"[u] se the NEPA process to identify and assess the reasonabl e

alternatives to proposed actions that wll avoid or mnimze adverse
effects of these actions upon the quality of the human environnent." 40
CF R 8 1500.2(e). Agencies shall "[r]igorously explore and obj ectively
evaluate all reasonable alternatives, and for alternatives which were
elimnated fromdetail ed study, briefly discuss the reasons for their
having been elimnated.” 40 CF R § 1502.14(a) (enphasis supplied). The
requi red adequat e consideration of alternatives is not overridden by a
determnation that a FONS woul d issue even if the alternative had been
consi dered. Powder R ver Basin Resource Gouncil, 120 IBLA 47, 56 (1991).
Agenci es need not discuss alternatives that woul d not satisfy the purposes
of the proposed action or that are renote and specul ative. Headwaters,
Inc. v. BLM Medford Dstrict, 914 F. 2d 1174, 1180-81 (Sth dr. 1990); dty
of Aurorav. Hiunt, 749 F. 2d 1457, 1467 (10th dr. 1984); Alen D Mller,
132 IBLA 270, 273 (1996). A reasonable alternatives nust be consi dered
and obvious alternatives nay not be ignored. Veéstern ol orado Gongress,
130 | BLA 244, 247 (1994).

Wien an H S upon whi ch a subsequent EA is tiered adequatel y considered
an alternative in dispute, there is no need to discuss it again in the EA
Qegon Natural Resources Gouncil, 115 IBLA 179, 186 (1990). A "rule of
reason” approach applies to both the range of alternatives and the extent
to which each alternative nust be addressed. The range of alternatives
shoul d be sufficient to permt reasoned choice. See Natural Resources
Defense Gouncil, Inc. v. Mrton, 458 F.2d 827, 834 (D C dr. 1972); Alen
D Mller, 132 IBLA at 273.

onsidering NEC s contentions in light of the record, we find the
no-lethal -control alternative was considered inthe HSand in the EA the
latter in order to conpare inpacts over a greater range of alternatives.
The 1979 B S di scussed the exhaustion alternative, (1979 HS at 185), as
did the EA concluding that this alternative offered little discernible
benefit, given the efforts that woul d be required of state and Federal
agencies and the fact that individual graziers would suffer a |l oss before
action could be taken. As to elimnating grazing fromall ot nents
experiencing high predation, BLMconsidered this alternative, albeit
briefly,
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because it had concl uded that the coyote would nerely shift its focus to
another allotnent in search of prey given a scarcity of food. As required,
BLMbriefly di scussed the reasons for elimnating various alternatives.
dty of Aurora v. Hint, 749 F. 2d at 1467.

The BLMs sel ection of the proposed action, the ADC Program and
rejection of the various alternatives discussed in the EA was founded on
BLMs conclusion that a coyote wll expand its territory to follow a prey
base and its conclusion, predicated in part on the 1979 HS that nonl et hal
control nethods are ineffective al one in addressing the predation of
livestock in the Wrland Dstrict. The record contains anpl e scientific
support for these conclusions. No error has been shown by NECin these
concl usi ons.

[4] Awparty challenging a FONS finding nust showthat the
determnation was premsed on a clear error of law a denonstrable error of
fact, or that the analysis failed to consider a substantial environnental
question of material significance to the action for which the anal ysis was
prepared. The NEC s contentions as to the inadequacy of the EA are not
supported by the record on appeal. The NEC has established no error in
BLMs Decision. D sagreenent wth BLMs Decision prenmised on a beli ef,
however genuine, that nonlethal control is intrinsically better provides
no basis for reversal or nodification of BLMs Decision. B Il A nstrong,
131 IBLA at 350.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

WIlT A lrwn
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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